
DEFERMENT AGREEMENT
	SBA Loan #
	

	SBA Loan Name
	

	Borrower and Address
	

	Operating Company and Address
	

	Other Guarantors and Addresses
	

	Project Property

Address
	

	CDC and Address
	

	Date
	

	Original Loan  and Debenture Amount
	$


	INSTRUCTIONS: Insert the applicable information in the above grid.  If a block of the grid is not applicable, mark it Not Applicable or N/A.


RECITALS


A.
This Deferment Agreement is entered into by and between Borrower and CDC, on behalf of the U.S. Small Business Administration (“SBA”) for whom CDC services the above-referenced SBA Loan, as of the date set forth above.


B.
Borrower is either currently in default on the SBA Loan or is experiencing or anticipates experiencing cash flow problems and, accordingly, has requested to defer scheduled payments on the SBA Loan for a limited period of time.  Scheduled payments on the SBA Loan are due on the first day of each month.

C.
SBA hereby approves the deferment based upon the terms and conditions set forth below.


NOW, THEREFORE, for and in consideration of the foregoing recitals, the terms and conditions set forth below, and other good and valuable consideration, the receipt and sufficient of which are hereby acknowledged, the parties agree as follows:


1.
Current Balance of SBA Loan.  As of the date of this Deferment Agreement, the following is the current balance of the SBA Loan:


Outstanding Principal Balance:
$______________________



Past Due Principal Amount:
$______________________


Accrued, but Unpaid Interest:

$______________________


Past Due Fees:



$______________________

2.
Deferment Period.  Scheduled payments on the SBA Loan, as set forth below, are hereby deferred commencing on ___________________, 20____ and through ___________________, 20_____ (the “Deferment Period”).  If the Deferment Period ends with the maturity date of the SBA Loan, Borrower is hereby notified that the deferred amount may result in a balloon payment due at maturity or the need to obtain SBA’s written extension of the maturity date.

3.
Deferment of Principal and/or Interest Payments.  The following payments are hereby deferred (either check applicable option or delete inapplicable options):


_____
a.
Scheduled payments of principal and interest.  Because payment of principal is being deferred, Borrower is hereby notified by CDC and SBA, and Borrower understands, that interest will continue to accrue during the Deferment Period.
_____
b.
Scheduled payments of principal.  Because payment of principal is being deferred, Borrower is hereby notified by CDC and SBA, and Borrower understands, that interest will continue to accrue during the Deferment Period.  Borrower will pay all accrued and unpaid interest current as of the date of this Deferment Agreement and Borrower will continue to pay accruing interest on the scheduled payment dates.


_____
c.
Scheduled payments of interest.  Borrower will pay all principal current as of this date of this Deferment Agreement and Borrower and will continue to pay principal on the scheduled payment dates.


_____
d.
Other.  ____________________________________________________




__________________________________________________________




__________________________________________________________


4.
Accrual of Interest and Fees.  Borrower is hereby notified that during the Deferment Period (a) interest continues to accrue on any deferred payments of principal and interest or of interest only, and (b) the Central Servicing Agent, CDC and SBA Ongoing Guarantee fees continue to accrue.

5.
Catch Up Period.  Commencing at the end of the Deferment Period and continuing on the scheduled payment dates of the first day of each month thereafter until ______________________, 20____ (the “Catch Up Period”), Borrower will pay the deferred amount as follows (either check applicable option or delete inapplicable options): 
_____
a.
(Equal payments during Catch Up Period) Borrower’s regularly scheduled payments of principal and interest in the amount of $____________ will be increased to $____________ to cover both the regularly scheduled payments and payment of the deferred principal and interest.

_____
b.
(Varying payments during Catch Up Period) Borrower’s regularly scheduled payments of principal and interest in the amount of $____________ will be increased as follows to cover both the regularly scheduled payments and payment of the deferred principal and interest:

(1) For the period commencing at the end of the Deferment Period until ____________, 20___ (the “First Period”), to $____________;

(2) For the period commencing at the end of the First Period and until _____________, 20___ (the “Second Period”), to $____________;

(3) For the period commencing at the end of the Second Period and until _____________, 20___ (the “Third Period”), to $____________;
(4) For the period commencing at the end of the Third Period and until _____________, 20___ (the “Fourth Period”), to $____________; and

(5) For the period commencing at the end of the Fourth Period and until the end of the Catch Up Period, to $____________.

_____
c.
(Lump sum payment of accrued interest and equal payments of deferred principal during Catch Up Period) Borrower will pay all accrued interest at the end of the Deferment Period.  Borrower’s regularly scheduled payments of principal and interest in the amount of $___________ will be increased to $____________ to cover both the regularly scheduled payments and payment of the deferred principal.
_____
d.
Other (describe): _____________________________________________



__________________________________________________________




__________________________________________________________

IMPORTANT NOTICE:  CDC has calculated the amount of Borrower’s payments, if any, during the Deferment Period and during the Catch Up Period based upon the best information available to CDC.  There may, however, be a difference between the amounts calculated by CDC and the payments as applied by SBA to the SBA Loan.  At the end of the Catch Up Period, the balance of the SBA Loan must equal the balance for that date on the original amortization schedule. Accordingly, Borrower is required in its last payment during the Catch Up Period to pay the difference, if any, between the amount as calculated by CDC and the required balance on the amortization schedule.
During the Catch Up Period and thereafter until the SBA Loan is paid in full, Borrower also is required to make payments as regularly scheduled and in a timely fashion in accordance with the promissory note evidencing the SBA Loan (the “Note”), this Deferment Agreement, and all other documents relating to the SBA Loan (collectively, the “SBA Loan Documents”).


6.
Application of Payments.  Except as specifically set forth in this Deferment Agreement, any payments made during the Deferment Period, during the Catch Up Period, and thereafter, are applied to the SBA Loan in the following order:

a. First, to accrued fees

b. Second, to interest

c. Third, to principal.

7.
Method of Payment.  All payments by Borrower shall be deducted from Borrower’s designated bank account by Automated Clearing House (ACH) preauthorized automatic debit.

8.
Financial Information.  CDC will require financial information from Borrower and Operating Company as follows:


a.
( monthly ( bi-monthly  ( quarterly financial statements (balance sheet and profit and loss statement)   
b. Annual tax returns 
The deferment can be cancelled by CDC if required financial statements are not provided.  CDC and SBA may re-evaluate and adjust the payment amount as appropriate (for seasonality, improved cash flow, etc) during the Catch Up Period.

Paragraph 9 is optional and is applicable only if marked 
_____
9.
Payment of Taxes and Insurance.  During the Deferment Period, the Catch Up Period and the remaining term of the 504 Loan, Borrower and Operating Company will pay all federal, state and local taxes, including income, payroll, real estate and sales taxes when they come due, and Borrower and Operating Company will maintain any required insurance, including flood insurance, real estate and/or personal property hazard insurance and life insurance.


10.
Default.  If Borrower does not make any payment required during the Deferment Period or during the Catch Up Period, or if any other default occurs under the SBA Loan Documents, including but not limited to the filing of a bankruptcy case or filing of a tax lien against the collateral property, then the SBA Loan will be in default. If the SBA Loan was classified as in default at the commencement of the Deferment Period, then that default will be reinstated.  If there is a default under that certain loan from _______________________ (the “Third Party Loan) or any deferment agreement executed in connection with the Third Party Loan, or under any loan with another creditor, or under any or all of the SBA Loan Documents, then SBA shall have the right, but not the obligation, to take any and all actions under the SBA Loan Documents, including but not limited to, declaring a default, accelerating all amounts due under the Note, and/or assessing late fees.

11.
Costs.  Borrower shall pay all costs and fees incurred in connection with this deferment, including but not limited to, any title and recording fees.

12.
Representations and Warranties.  Borrower and Guarantors understand and acknowledge that CDC and SBA are acting in reliance upon the representations and warranties set forth herein and that such representations and warranties are of a material nature.  Borrower and Guarantors hereby represent and warrant the following:

a.
All information and documentation, including but not limited to financial statements, provided by Borrower and/or Guarantors to CDC and SBA is true and accurate.
b. Borrower and Guarantors will execute all other and further documents which are requested by CDC, SBA and/or their successors and/or assigns.

c.
The SBA Loan Documents are valid, binding and enforceable.  Borrower and Guarantors hereby acknowledge, ratify and confirm all the terms and conditions of the SBA Loan Documents. Except as provided herein, the terms and conditions of the SBA Loan Documents remain unchanged and in full force and effect.

d.
Borrower and Guarantors have consulted or have had the opportunity to consult legal counsel before entering into this Deferment Agreement

13.
Governing Law.  The SBA Loan was made under a United States Small Business Administration (“SBA”) nationwide program which uses tax dollars to assist small business owners.  If the United States is seeking to enforce this document, then under SBA regulations:


a)
When SBA is the holder of the Note, this document and all documents evidencing or securing this SBA Loan will be construed in accordance with federal law.


b)
CDC or SBA may use local or state procedures for purposes such as filing papers, recording documents, giving notice, foreclosing liens, and other purposes.  By using these procedures, SBA does not waive any federal immunity from local or state control, penalty, tax or liability.  No Borrower or Guarantor may claim or assert against SBA any local or state law to deny any obligation of Borrower, or defeat any claim of SBA with respect to this Loan.

Any clause in this document requiring arbitration is not enforceable when SBA is the holder of the Note secured by this instrument.  
Except as otherwise provided herein, this Deferment Agreement is governed by the laws of ______________________________, as such laws may be amended from time to time, and exclusive of such jurisdiction’s choice of law provisions.  


14.
General Provisions.  If any part of this Deferment Agreement is unenforceable, all other parts remain in effect. This Deferment Agreement shall bind and inure to the benefit of the parties and their heirs, personal representatives, successors and assigns.  This Deferment Agreement contains the entire agreement of the parties concerning its subject matter.  Neither Borrower nor Guarantors may use any oral statement to contradict or alter the written terms of, or raise a defense to, this Deferment Agreement.  Any modification to this Deferment Agreement must be in writing and signed by all the parties.  Captions in this Deferment Agreement are used for convenience only and are not to be used in construing this Deferment Agreement.  Words in the singular include the plural and vice versa, any one gender includes all other genders, “includes” and “including” are not limiting, “or” is disjunctive but not exclusive, and “all” includes “any” and vice versa.  This Deferment Agreement may be executed in any number of counterparts, each of which will be deemed an original, and all of which together will constitute one and the same instrument.  Time is of the essence in the performance of this Deferment Agreement and the SBA Loan Documents.



15.
Authority.  Each party hereby represents and warrants that its entry into and its performance of its obligations under this Deferment Agreement are fully authorized and that all necessary actions therefor have been taken by it, and the person(s) signing this Deferment Agreement below on such party’s behalf represents and warrants that he or she is fully authorized to do so.

INSERT ENFORCEABLE SIGNATURE BLOCKS

FOR BORROWER AND ANY CO-BORROWER

AND NOTARY ACKNOWLEDGEMENTS
The undersigned Guarantors have read and understand the foregoing Deferment Agreement.  Each of the undersigned Guarantors hereby consents and agrees to all of the terms and conditions of the Deferment Agreement.

INSERT ENFORCEABLE SIGNATURE BLOCKS FOR ANY
OPERATING COMPANY GUARANTOR AND ALL OTHER GUARANTORS
AND NOTARY ACKNOWLEDGMENTS
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